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"1. The transferor's rights and obligations arising
from a contract of employment or from an
employment relationship existing on the date of a
transfer shall, by reason of such transfer, be
transferred to the transferee.

Member States may provide that, after the date of
transfer, the transferor and the transrerers shall
be before the date of branster liable in respect of
obligations which arose from a contract of
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employment or an employment relationship
existing on the date of the transfer ...

3. Following the transfer, the transferee shall
continue to observe the terms and conditions
agreed in any collective agreement on the same
terms applicable to the transferor under that
agreement, until the date of termination or expiry
of the collective agreement or the entry into force
or application of another collective agreement..."

129 ,In%Yy5Ws L7110 X 3P0 IR POY NIV 03 ¥IIP 72°0pI°TY 4 7PYD
Y071 ¥2Ip 15 13 .92V IR 7°2¥n 070 7Y wp?

"2. If the contract of employment or the
employment relationship terminated because the
transfer involves a substantial change in working
conditions to the detriment of the employee, the
employer shall be regarded as having been
responsible for termination of the contract of
employment or of the employment relationship".
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"Although the directive...permits an employee to
stay with the new employer on the same
conditions as those agreed upon with the
transferor, it cannot be interpreted as compelling
the employee to continue the employment relation
ship with the transferee.

Such an obligation would call into question the
employee's basic rights: he must be free to
choose his employer and cannot be compelled to
work for an employer whom he has not voluntarily
chosen.

It follows that Article 3(1) of the directive does not
prevent an employee from deciding to object to
the transfer of his contract or protection given by
the directive.

However ... it is not the purpose of the directive to
ensure that the contract of employment
relationship with the transferor is continued if the
employee does not wish to remain in the
transferee's employ.

It follows that, if the employee decides voluntarily
not to continue the contract of employment or
employment relationship with the transferee, the
directive does not compel the member-States to
provide that the contract or relationship shall be
continued with the transferor. In such a situation,
it is for the member-States to decide what is to
become of the contract or employment
relationship" (p. 865-66).
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"5.(1) [Except where objection is made under
paragraph (4A) below,] a relevant transfer shall
not operate so as to terminate the contract of
employment of any person employed by the
transferor in the undertaking or part transferred
but any such contract which would otherwise have
been terminated by the transfer shall have effect
after the transfer as if originally made between
the person so employed and the transferee.

(2) Without prejudice to paragraph (1) above, [but
subject to paragraph (4A) below,] on the
completion of a relevant transfer —

(a) all the transferor's rights, powers, duties and
liabilities under or in connection with any such
contract shall be transferred by virtue of this
Regulation to the transferee; and

[4(A) Paragraphs (1) and (2) above shall not
operate to transfer his contract of employment
and the rights, powers, duties and liabilities under
or in connection with it if the employee informs
the transferor or the transferee that he objects to
becoming employed by the transferee.

(4B) Where an employee so objects the transfer
of the undertaking or part in which he is employed
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shall operate so as to terminate his contract of
employment with the transferor but he shall not be
treated, for any purpose, has having been
dismissed by the transferor.]

(5) [Paragraphs (1) and (4A) above are] without
prejudice to any right of an employee arising
apart from these regulations to terminate his
contract of employment without notice if a
substantial change is made in his working
conditions to his detriment; but no such right shall
arise by reason only that, under that paragraph,
the identity of his employer changes unless the
employee shows that, in all the circumstances,
the change is a significant change and it is to his
detriment”.
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"According to the Federal Labour Court's long
standing jurisdiction the employee, whose
employment relationship is supposed to be
transferred automatically to the new owner or
leaseholder, may contradict the transfer and opt
to remain employed by the old employer. This
right, which has been derived from the employee's
right of personality as guaranteed in Article 2
para. 1 of the Constitution, is important especially
in cases in which only a part of an establishment
is transferred (M. Weiss & M. Schmidt, Labour
Law and Industrial Relations in Germany (3".
Revised Ed., 2000) 116).
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